YEARBOOK OF EUROPEAN UNION AND 
COMPARATIVE LAW-YEUCL 
Vol.2, 2023 Article 5 


Migratory exceptionalism and force majeure: yet another 
proposal from the European Commission as a response to 
the ongoing migration crisis 


Patricia Keeton 


DOT: 10.5281/zenodo.10693146 


Follow this and additional works at: 
https://yeucl.free.nf/index.php/yeucl 


Recommended Citation 


Keeton, P. (2023). Migratory exceptionalism and force majeure: 
yet another proposal from the European Commission as a 
response to the ongoing migration crisis. Yearbook of European 
Union and Comparative Law, vol. 2, 192-230, Article 5 


Available at: 
https://yeucl.free.nf/index.php/yeucl/issue/current 


This article is brought to you for free and open access by CEIJ. It has been accepted 
for inclusion in Yearbook of European Union and Comparative Law. For more 
information, please contact: YEUCL@usa.com 


192 


Migratory exceptionalism and force majeure: yet 
another proposal from the European Commission as a 
response to the ongoing migration crisis 


DOT:10.5281/zenodo.10693146 


Patricia Keeton, Ph.D, Lawyer, UK 


Abstract: The continuous system of crises and force majeure in 
migration policy as well as asylum policy and the related 
Regulation proposal has found a fruitful path through the 
proposals of the Commission of the New Pact on Migration and 
Asylum. Starting from a historical excursus of the Directive 
2001/55/EC we move forward towards the proposed attempt to 
systematize the preparation and management of crises that are 
linked to migration. The proposal is characterized by various 
positive and innovative elements with many critical points 
especially in the application context of a real possibility that 


seeks to take solidarity mechanisms into consideration. 


Keywords: migratory crisis; asylum policy; force majeure; 
immigration; asylum; temporary protection; European Union 
law; exceptional migration; relocation mechanism; solidarity; 


fair distribution. 
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Introduction 

International protection, irregular migrants, asylum requests, 
temporary protection and migratory crisis are topics that have 
been going on for many years and are widely discussed at an 
international and European level. The current legislation and 
above all the criterion relating to the state of first entry is a 
determining factor for the Member State which is responsible 
for examining the application for protection which presents 
important limitations in the management of emergency migrant 
flows’. 

First of all, we can say that the European Agenda on migration 
of the European Commission’ is oriented towards an 
intervention of a solidarity nature in the sharing of burdens, 
pushing the Council to make provisions based on the former Art. 
78, par. 3TFUE (Blanke, Mangiamelli, 2021). This is an 
emergency relocation mechanism that assigns other states to 
examine the relevant applications of asylum seekers who have 
arrived in Italy and Greece (Nikolakopoulou Stephanou, 2010; 
Basilien-Gainche, 2012; Marin, Penasa, Romeo, 2020; Kassoti, 


1 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 
26 June 2013 establishing the criteria and mechanisms for determining the Member 
State responsible for examining an application for international protection lodged in 
one of the Member States by a third-country national or a stateless person (recast), OJ 
L 180, 29.6.2013, p. 31-59. 

2Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the regions a 
European agenda on migration of 13 May 2015, COM/2015/0240 final. 
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Idriz, 2023)°. The provision of the treaty provides for a response 
mechanism of an emergency and temporary nature in the event 
of a massive and sudden influx of citizens coming from third 
countries, arriving in a concrete way with the principle of 
solidarity and fair distribution of responsibilities which are 
established in Art. 80 TFEU (Blanke, Mangiamelli, 2021)’. 

The relevant relocation mechanism between Member States did 
not lead to relevant results and the related number of relocations 
was lower than expected. On the other hand, countries such as 
Slovakia, Hungary, Poland through a related appeal for 
annulment of the Council's decisions rejected by the Court of 
Justice of the European Union’ and Hungary within the Visegard 
Group composed of Poland, Hungary, Czech Republic and 
Slovakia. The 2016 step with the Dublin III Regulation (Garrett, 
Barrett, 2021) provided for a corrective mechanism which was 
opposed by some states in the Council and by some deputies of 


3Council Decision (EU) 2015/1523 establishing temporary measures in the field 
of international protection for the benefit of Italy and Greece, of 14 September 2015, 
in OJ EU L 239, 15 September 2015, pp. 146-156; Council Decision (EU) 2015/1601 
establishing provisional measures in the field of international protection for the 
benefit of Italy and Greece, of 22 September 2015, in OJ EU L 248, 24 September 
2015, pp. 80-94. 

4Council Decision (EU) 2015/1523 establishing temporary measures in the field 
of international protection for the benefit of Italy and Greece, of 14 September 2015, 
in OJ EU L 239, 15 September 2015, pp. 146-156; Council Decision (EU) 2015/1601 
establishing provisional measures in the field of international protection for the 
benefit of Italy and Greece, of 22 September 2015, in OJ EU L 248, 24 September 
2015, pp. 80-94. 

5CJEU, joined cases: C-643 and 647/15, Slovakia v. Council of 6 September 
2017, ECLI:EU:C.2017:631, published in the electronic Reports of the cases. Joined 
cases C-715/17, 718/17 and 719/17, Commission v. Poland (Temporary mechanism 
for the relocation of applicants for international protection) of 2 April 2020, 
ECLI:EU:C:2020:257, not yet published. 
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the European Parliament. The failure of this proposal has led 
some Member States to strengthen the European Parliament and 
their deputies as well as increased greater cooperation. During 
the meeting of Malta of 23 September 2019 the Ministers of the 
Interior of France, Germany, Italy, Finland and Malta adopted a 
joint Declaration of Intent on an emergency procedure which is 
controlled and which provided for a temporary mechanism of a 
solidarity nature and which it envisaged the possibility of a 
relocation mechanism for asylum seekers rescued especially at 
sea (Carrera, Cortinovis, 2019)°. 
A new pact on migration and asylum was announced by the 
President of the European Commission on 23 September 2020 
with a programmatic nature, i.e. a sign of the next steps for the 
management of the migration phenomenon’. The EC, through a 
package of legislative proposals, takes up proposals from 
previous years and presents radically new ones. Note the 
Regulation proposals that modify the previous EC proposals, i.e. 
relating to asylum procedures® and to Eurodac® which were 

6Joint declaration of intent on a controlled emergency procedure (“Malta 
Declaration”), 23 September 2019. 

7Communication from the Commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions on a 
New Pact on Migration and Asylum, COM/2020/609 final. 

8Amended proposal for a Regulation of the European Parliament and the Council 
establishing a common procedure for international protection in the Union and 
repealing Directive 2013/32/E, COM/2020/611 final. 

9Proposal for a Regulation of the European Parliament and of the Council on the 
establishment of “Eurodac” for the comparison of fingerprints for the effective 
application of [Regulation (EU) No 604/2013 establishing the criteria and 


mechanisms for determining the Member State responsible for examining an 
application for international protection lodged in one of the Member States by a third- 
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presented in 2016 but never approved. Especially, a proposal 
that is related to the introduction of a screening mechanism at 
external borders’’, one to crisis or force majeure situations'! and 
one on immigration and asylum’’. The adoption of guidelines 
regarding the facilitation of entry, transit and residence without 
authorization on the territory of the Member States as well as 
recommendations dedicated to the creation of a cooperation 
system in the management of the relevant crise (Stepka, 2022)", 
search and rescue operations at sea'* and regular access to the 
territory’’ are presented. 

The proposed Regulation on crises, force majeure in the field of 


country national or a stateless person], for identifying an illegally staying third- 
country national or stateless person and on requests for the comparison with Eurodac 
data by Member States' law enforcement authorities and Europol for law enforcement 
purposes (recast), COM/2016/0272 final-2016/0132 (COD). 

10Proposal for a Regulation of the European Parliament and of the Council 
introducing a screening of third country nationals at the external borders and 
amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and 
(EV) 2019/817, COM/2020/612 final. 

11Proposal for a Regulation of the European Parliament and of the Council 
introducing a screening of third country nationals at the external borders and 
amending Regulations (EC) No 767/2008, (EU) 2017/2226, (EU) 2018/1240 and 
(EV) 2019/817, COM/2020/612 final. 

12Proposal for a Regulation of the European Parliament and of the Council on 
asylum and migration management and amending Council Directive (EC) 2003/109 
and the proposed Regulation (EU) XXX/XXX [Asylum and Migration Fund], 
COM/2020/610 final. 


13Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 
EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, OJ L 317, 1.10.2020, p. 26-38. 

14Commission Recommendation (EU) 2020/1365 of 23 September 2020 on 
cooperation among Member States concerning operations carried out by vessels 
owned or operated by private entities for the purpose of search and rescue activities, 
C/2020/6468, OJ L 317, 1.10.2020, p. 23-25. 

15Commission Recommendation (EU) 2020/1364 of 23 September 2020 on legal 


pathways to protection in the EU: promoting resettlement, humanitarian admission 
and other complementary pathways, C/2020/6467, OJ L 317, 1.10.2020, p. 13-22. 
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migration and asylum replaced Directive 2001/55/EC on 
temporary protection'®. The proposed Crisis Regulation was an 
attempt to control and respond to exceptional situations. The 


“(...) content of the Regulation on crises as well as on the critical profiles it 
presents (par. 3.2-3.3) (...) an evaluation of the aforementioned 
Recommendation adopted by the Commission regarding the creation of a 
cooperation system for preparation and response to crises in the migration 
sector and its interaction with the proposed Crisis Regulation (para. 4) (...)”. 


This is a proposal evaluated by two co-legislators which 
formulates an analysis of its content with modifications in the 
urgent sector of addressing crisis situations in terms of migration 


and verifying the effectiveness of the processing system. 


Why has Directive 2001/55/EC lost its way? 

After the crisis in Kosovo and the massive flow of migrants, the 
Directive attempted to fill and resolve the situation by 
intervening on a regulatory level and at a supranational level, 
guaranteeing a certain level of harmonization and coherence of 
action. Reaching an agreement for a specific legislative 
instrument was very difficult given the divergent positions 
presented by Member States on the definition of temporary and 
mass influx protection as well as the procedure for activating the 
protection of obligations incumbent on Member States (Kerber, 


2022). The compromises offered by the Directive are still 


16Council Directive 2001/55/EC of 20 July 2001 on minimum standards for 
giving temporary protection in the event of a mass influx of displaced persons and on 
measures promoting a balance of efforts between Member States in receiving such 
persons and bearing the consequences thereof, OJ L 212, 7.8.2001, p. 12-23. 
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presented today, representing one of the first extensive acts of 
the competence of the EU in the field of asylum and 
immigration after the Treaty of Amsterdam (Inelli-Ciger, 2018; 


Hailbronner, Thym, 2022). In particular, the Directive: 


“(...) clearly establishes the objective of identifying minimum standards for 
the granting of temporary protection in the event of a massive influx of 
displaced persons coming from third countries that are unable to return to 
their country of origin (art. 1) (...) the criteria for granting temporary 
protection can be traced back to a series of elements that operate on a 
“quantitative” and “qualitative” basis (...). It is expected not only that the 
procedure be activated in the face of a considerable number of displaced 
persons (art. 2, letter (d)), but it is also required that they come from a 
specific geographical area (art. 2, letter (d)) in such a way as to limit the 
origin of the flow (...). The impossibility for migrants to return to their 
country of origin due to the context in the country itself which, in particular, 
may be an area of conflict or endemic violence, as well as systematic 
violation of human rights (art. 2, letter (c)) (...). The recognition of the 
existence of such an exceptional situation as well as the granting of 
temporary protection is up to the Council which, on a proposal from the 
Commission, votes by qualified majority (art. 5) (...). It is expected that the 
decision, which is based on the examination of the situation and the extent of 
the movements of displaced persons, as well as the insufficiency of other 
measures, contains, as minimum elements, the description of the specific 
groups of people to whom applies temporary protection, the starting date of 
protection, the information provided by states on their reception capacity, as 
well as that provided by the Commission, the United Nations High 
Commissioner for Refugees (UNHCR) and other competent international 
organizations (...)” (Hailbronner, Thym, 2022). 


It is a type of collective and immediate character that is 
attributed in an individual way according to Art. 4 of the 
Directive for a duration of one year. An automatic extension of 
six months was also provided for a maximum period of one year 
and with the possibility of further extensions when reasons for 
granting temporary protection persist, despite the fact that it 


could be revoked in the event that the status no longer applies of 
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emergency in the areas of origin of the displaced persons and 
that a safe and stable repatriation to the countries of origin is 
possible according to Art. 6 of the Directive. This type of 
mechanism does not preclude the possibility of proceeding with 
the recognition of refugee status according to existing legislation 
and the beneficiaries of temporary protection proceed with the 
recognition of refugee and asylum seeker status, leaving the 
state free to provide that the applications cannot be cumulated. 
Temporary protection must be granted in compliance with the 
principle of non-refoulement and which becomes an evaluation 
parameter in the attribution and revocation of protection. 


Achieving the Directive has a dual objective: 


“(...) guaranteeing protection to displaced persons whose applications for 
protection could not be assessed in a reasonably quick timeframe and 
relieving the state of first entry in the application assessment procedure in the 
event of a massive influx. To confirm this last aim, the possibility of a 
solidarity mechanism between Member States is introduced which is made up 
of a financial part, based on the activation of the European Refugee Fund 
(art. 24) and of an operational part. Regarding the latter, intra-community 
transfers of protection beneficiaries are envisaged if the host Member State is 
burdened by excessive pressure due to the high number of displaced persons 
present on its territory (art. 26). Member States therefore indicate their 
reception capacity when a circumstance of mass influx is declared and, if 
necessary, point out the possibility of making further capacity available 
during the subsequent period (art. 25) (...)” (Karageorgiou, Noll, 2022). 


The Council may recommend further additional measures as a 
type of support to the state concerned. The transfer occurs 
thanks to a double expression of the will of the states which 
voluntarily make themselves available and the individual 


expresses the desire to be welcomed into their territory. This 
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ensures a balance where individual will and the commitments of 
the Member States are an expression of solidarity during the 
reception of migrants. 

The Directive is a tool that represents a relevant tool to 
guarantee a response in exceptional situations by characterizing 
a series of critical points. The lack of a clear definition of the 
mass influx, the intrinsic gaps that allow covering a variety of 
situations that are not limited to numerical thresholds or specific 
indicators are subject to a wide discretion of an interpretative 
nature. The geographical dimension of the impact seems 
understandable when it refers to the arrival of the Union in its 
own territory. The missing details that can lead to certainty on 
the influx of migrants deserve a qualitative dimension of the 
evaluation in the arriving groups leading to the granting of 
protection. The ratione personae application proposed in the 
legislation relating to asylum seekers are criteria for establishing 
the dangerousness of the country of origin, susceptible to 
political evaluations taken on a case-by-case basis. The people 
involved have a perception that this constitutes a considerable 
number of displaced persons where the extreme flexibility of the 
instrument was accompanied by a political inability to intervene 
and the failure to activate the procedure. Obviously the final 
decision lies solely within the Council. The planned solidarity 


mechanism represents an example that promotes relocations 
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from a burden sharing perspective such as clear distribution 
rules as well as common indicators to calculate the reception 
capacities of the Member States. Operation is linked to their 
good faith and respect for the principle of loyal cooperation and 
the principle of solidarity in the field of migration. The principle 
of loyal cooperation according to Art. 4, par. 3 TEU (Blanke, 
Mangiamelli, 2021) informs the relationship between the 
Member States but also the states and institutions of the Union 
and takes the form of the negative obligation not to adopt 
measures that compromise the achievement of the objectives of 
the Union by facilitating the tasks of the Union (Skordas, 
2016)'’. The procedural obligation of cooperation with the 
obligation of result serves as the relevant constitutional 
safeguard for the general interest of the EU in various areas of 
intervention. The adoption of an activation decision follows the 
principle of loyal cooperation and the principle of solidarity 
provided for by art. 80TFEU and certainly by a supranational 
nature (Miglio, 2018; Goldner Lang, 2020;  Blanke, 
Mangiamelli, 2021). 

Due to the increased number received from Tunisia during 2011 
the European Commission proceeded to present a proposal to 
the Council activating the Directive on temporary protection 
 17CJEU, C-433/03, Commission v. Germany of 14 July 2005, 
ECLI:EU:C:2005:462, I-06985. C-266/03, Commission v. Luxembourg of 2 June 


2005. ECLI:EU:C:2005:341, I-04805. C-246/07, Commission v. Kingdom of Sweden 
of 20 April 2010, ECLI:EU:C:2010:203, I-03317. 
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given that there are other means to help the participating 
Member States i.e. Italy and Malta (Nascimbene, Di Pascale, 
2011). Similar was the situation during 2015 where the 
Directive represented a tool to resort to migratory pressure on 
Italy and Greece'’. The objective of the Directive was to find a 
balance with the Council in the decision-making phase from a 
supranational perspective where practice has shown that the EC 
is a body of evaluation and related control but without precise 
and solvable results. The application of the Common European 
Asylum System and the position of the EC has been based on a 
limited capacity for political maneuver while considering the 
possibility of a complete reform of the migration policy 
framework. The new Pact of 2020 presented a proposal for a 
Regulation suitable for modifying the Directive on temporary 
protection also with a view to integration with other proposed 


instruments. 


Proposal for a Regulation on migratory crises and response 


to exceptional circumstances 


18European Parliament, Working Document on Article 80 TFEU. Solidarity and 
Fair Sharing of Responsibility, Including Search and Rescue Obligations, 2015. 
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An active asylum and immigration policy inspired by the idea of 
Art. 67 TFEU (Blanke, Mangiamelli, 2021) seeks to regulate 
and inform situations, including those of an exceptional nature. 
Already the EC within the solidarity framework goes beyond the 
emergency perspective that operates on a constant basis'’. By 
establishing the need for a series of mechanisms that can be 
activated in normal times, they are strengthened in times of 
crisis. The Directive on temporary protection seeks to integrate 
the proposed Regulation on crises by proposing an instrumental 
summary of the aspects and mechanisms established by the 
proposed Regulation on the management of asylum and 


migration, representing the framework for moving forward. 


Solidarity and migration management in_ exceptional 
situations 

The mass media have always followed paths of tension and 
political pressure regarding migratory influxes, predicting 
burdens that constitute a response to the relevant policy under 
investigation. The EC established a common framework for the 
management of migration and asylum where the objective was 
the fair distribution of responsibility in the management of 
applicants for international protection. The elements included a 
revision of the rules of the Regulation Dublin III regarding the 
~~ 19Communication from the Commission to the European Parliament, the Council, 


the European Economic and Social Committee and the Committee of the regions a 
European agenda on migration of 13 May 2015, op. cit. 
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distribution of competences of the Member States for the 
management of applications for international protection, as 
measures that implement a new solidarity mechanism between 
the Member States. Thus, changes are proposed for the entry of 
the state of first entry or to hierarchical criteria that provide for 
an existing Regulation. The limits are oriented towards the 
procedures for recognizing international protection. The attempt 
to establish a solidarity mechanism in favor of a Member State 
in normal immigration situations is subject to migratory 
pressures and/or disembarkations in relation to search and 
rescue operations. The expected relocation based on _pre- 
established quotas according to the GDP (50%) and the 
population (50%) deciding to relocate the irregular migrant who 
has arrived in the country who requests solidarity intervention 
according to Art. 54 of the Directive (Skordas, 2016). 

The proposed Management Regulation includes a form of 
financial solidarity for the destination states that provide the 
transfer. Sponsorship of repatriations is of a novel nature where 
Member States can provide the necessary support to repatriate 
those who are in an irregular situation and who are established 
as ineligible for international protection. The sponsoring state 
must proceed within eight months under penalty of being 
obliged to transfer it to its territory. The proposal appears to 


“resolve” situations of ordinary migration management and 
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within solidarity measures that do not have an automatic nature 
and that states retain the freedom to decide to what extent it 
contributes. This mechanism is recognized as an attempt to go in 
the direction of the management possibility of the migratory 
phenomenon based on a voluntaristic element and on the 
discretion of states. The interventions envisaged in the context 
of search and rescue at sea. 

The relevant Report on migration management which is filed 
every year by the EC notes that one or more states find 
themselves in the situation of dealing with disembarkations and 
management of groups of vulnerable people where the EC 
prepares a set of solidarity measures inviting contributions to a 
number of individuals to be relocated according to Art. 54. 
Participating states contribute to this type of “work” by 
submitting to the EC a SAR solidarity response plan indicating 
the total contribution and the measures in place. The EC 
recognizes the solidarity forum by establishing according to art. 
46 a compromise that constitutes one or more solidarity 
reserves. The proposed contributions are not satisfactory and the 
EC may adopt an implementing act requiring states to contribute 
approximately 50% as a share of sponsored relocations or 
repatriations or a combination of the measures adopted. In the 
event that the states or some states refuse, the EC can proceed to 


determine the quantity and types of contributions independently 
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by asking the states to proceed with the relevant notification of 
their request for intervention within two weeks in order to be 
able to mobilize the solidarity reserves and coordinate 
interventions in collaboration with the Asylum Agency and 
Frontex according to Art. 48 (Fernandez-Rojo, 2021). 

In the event that migratory pressures continue, the activation of 
the relevant mechanism is envisaged upon request of the state 
under pressure or through initiatives of the EC which should 
evaluate the migratory situation of the state concerned in the 
previous six months”: 


“(...) 1f the existence of such condition was confirmed by the “Report on 
migratory pressure” (art. 51), the Commission would indicate the measures to 
be taken and those that the other states should adopt (...). The states would 
therefore have to indicate the quantity and type of measures chosen which the 
Commission would then should be evaluated (art. 52). Again, if not fully 
satisfied, this should convene the aforementioned Solidarity Forum to ask for 
the appropriate corrections and, within the following two weeks, adopt an 
implementing act similarly to what is foreseen for SAR situations (art. 53) 


Gays 


20Proposal for a Regulation of the European Parliament and of the Council on the 
establishment of “Eurodac” for the comparison of fingerprints for the effective 
application of [Regulation (EU) No 604/2013 establishing the criteria and 
mechanisms for determining the Member State responsible for examining an 
application for international protection lodged in one of the Member States by a third- 
country national or a stateless person], for identifying an illegally staying third- 
country national or stateless person and on requests for the comparison with Eurodac 
data by Member States' law enforcement authorities and Europol for law enforcement 
purposes (recast), op. cit., par. 3-4. 

21Proposal for a Regulation of the European Parliament and of the Council on the 
establishment of “Eurodac” for the comparison of fingerprints for the effective 
application of [Regulation (EU) No 604/2013 establishing the criteria and 
mechanisms for determining the Member State responsible for examining an 
application for international protection lodged in one of the Member States by a third- 
country national or a stateless person], for identifying an illegally staying third- 
country national or stateless person and on requests for the comparison with Eurodac 
data by Member States' law enforcement authorities and Europol for law enforcement 
purposes (recast), op. cit., par. 5. 
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It is understood that the conclusions and circumstances are 
exceptional and introduced a specificity in the activation and 
functioning of the solidarity mechanism which continues to 


reinforce the extreme exceptionality of the situation. 


Application, proposal and management of the Regulation in 
times of crisis 

The Regulation of migratory and asylum crises represents the 
management of exceptional situations which introduces the 
scope of its application on the management and speeding up of 
procedures to guarantee the effective and efficient system”. This 
proposal has a regulatory value that respects the proposal on the 
management and specification of the obligations of the states 
which constitutes a complex system of Directive 2001/55 
(Skordas, 2016). The motivation behind the choice of the legal 
basis is based on Art. 78, par. 2, letter. c), d) and e) TFEU as 
well as Art. 79, par. 2, letter. c) TFEU identifying the proposed 
Regulation on management (Blanke, Mangiamelli, 2021). 

The proposed Regulation introduces and requires a delineation 
in the scope of application which examines the intervention of 
two different circumstances which are truly exceptional. On the 
one hand, the irregular arrival of a flow of third-country 
nationals or stateless persons, defined as a crisis and Member 
" 22Report on the proposal for a Regulation of the European Parliament and of the 


Council on situations of crisis and force majeure in the field of migration and asylum, 
par. 1.3. 
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States finding themselves facing force majeure and exceptional 
situations. 
Art. 1, par. 2 provides for the definition of crisis situations 


which is understood as: 


“(...) an exceptional situation of massive influx of third-country nationals or 
stateless persons arriving irregularly in a Member State or disembarking on 
its territory following search operations and relief, the extent of which, in 
proportion to the population and GDP of the Member State concerned, 
renders the asylum, reception or repatriation system of the Member State 
concerned ineffective and may have serious consequences on the functioning 
of the Common European Asylum System or the Common Framework 


Gy: 
Regarding force majeure as an exceptional case which is 


connected with the articles of the proposal do not give a clear 
definition. According to recital n. 7 of the preamble which refers 


to force majeure situations such as: 


“(...) abnormal and unforeseeable situations beyond the control of states, the 
consequences of which could not have been avoided despite the use of all due 
diligence (...)”. 

The Regulation proposal intervenes by establishing the relevant 


mechanism that forces the relocation and repatriation that it 
sponsors, introduces a series of exceptions to the system 
established by the proposal where the Regulation on the 
management through a temporal extension of asylum and 
repatriation procedures enters the general framework of the 
solidarity in Part IV of the proposed Regulation. 

The crisis situation is left to the EC by establishing whether a 


given Member State is in or is at risk of being in an exceptional 


23Report on the proposal for a Regulation of the European Parliament and of the 
Council on situations of crisis and force majeure in the field of migration and asylum, 
par. 1.4. 
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situation based on data from the previous month (art. 2, par. 2). 


After the reasoned request from a Member State: 


“(...) within ten days the Commission will evaluate the possibility of applying 
the exceptions to the ordinary mechanism for managing migratory flows, 
taking into due consideration not only the state's motivations but also the 
information obtained by the new crisis preparation and management 
mechanism, by the European Union Agency for Asylum (EUAA) and by the 
European Border and Coast Guard Agency (art. 3) (...). The proposed 
Regulation completely excludes the Council which, however, currently plays 
a significant role in the final decision to activate temporary protection (...) at 
the end of the evaluation of the information collected. In this new procedure 
the sole convening of the Forum on solidarity in crisis situations is envisaged 
to discuss the preliminary results of the evaluation and define the response 
that the EC adopts through an “implementing decision” (art. 3, par. 2) (...). It 
specifies the date from which the derogating rules may be applied as well as 
the duration of this period (...). The application of the rules referred to in 
Articles 4 and 5, relating to asylum and repatriation procedures, may be 
authorized for a period of six months, extendable up to a maximum of one 
year, while that of the rules referred to in Art. 6, relating to the registration of 
applications for international protection, for a maximum period of four weeks 
(art. 5) (...). The idea would be to intervene in line with the provisions of Art. 
51, par. 3 of the proposed Regulation on the management of situations of 
migratory pressure, extending the relocation system as well as the 
sponsorship of repatriations in favor of the state that finds itself in a crisis 
situation (...)™4. 


A secondary type of interventionist nature concerns the 
introduction of exceptions to the procedures and timescales that 
are provided for in the management proposal as well as in the 


Regulation procedure* and Repatriation Directive’ in the 


24Report on the proposal for a Regulation of the European Parliament and of the 
Council on situations of crisis and force majeure in the field of migration and asylum, 
par. 1.5. 

25Amended proposal for a Regulation of the European Parliament and of the 
Council establishing a common procedure for international protection in the Union 
and repealing Directive 2013/32/EU, COM/2020/611 final. 

26Proposal for a Directive of the European Parliament and of the Council on 
common standards and procedures in Member States for returning illegally staying 
third-country nationals (recast) A contribution from the European Commission to the 
Leaders’ meeting in Salzburg on 19-20 September 2018, COM/2018/634 final. 
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verification and registration phase of applications and in the 
repatriation phase. The Member State finds itself in a crisis 
situation which has the possibility of extending the maximum 
duration of the border procedure for the relevant examination of 
applications by 8 weeks (art. 4). Repatriations and the related 
extension for the detention of third-country nationals/stateless 
persons who reject the related requests after eight weeks 
according to Art. 5 as well as the registration of applications for 
international protection in crisis situations, Member States are 
interested in legitimizing and postponing the registration as 
provided for in Art. 27 of the proposed Regulation. 

If the state finds itself in a situation of force majeure it is 
impossible to respect the deadlines established by the 
examination procedure and requests for international protection 
as applied by the exceptions according to Art. 7. Continuing 
with Art. 8 the extension opportunities also apply to other 
Member States who find themselves in such a circumstance by 
submitting requests relating to taking charge allowing the 
freezing of transfers to Member States and in exceptional 
situations and force majeure for a period exceeding six months. 
Attention is here paid to the interest of the state in difficulty 
which finds itself on the border which extends the duration of 
the obligations and the deadlines within which it must respect 


them. 
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Some criticisms on the Regulation proposal 

What has been described represents the attempt to accommodate 
exceptional immigration and asylum situations within the 
framework of solidarity as a permanent feature that presents a 
series of lights and shadows involving force majeure and ratione 
personae. 

The crisis situation and the landings caused by search and rescue 
operations at sea seem positive, the reference of the proposed 
Regulation on management is that the ratio respects the 
population and the GDP of the Member State concerned. It is 
understood that the introduction of the report responds to the 
uncertainties of Directive 2001/55 allowing an objective 
assessment of the impact of the phenomenon on the state. The 
contribution derives from the information that is collected by the 
actors involved and allows to limit the discretion enjoyed by the 
EC in determining the situation of massive influx of displaced 
persons. 

The imminent nature of the event according to Art. 1, par. 2, 
letter. b) broadens the scope of application of the proposed 
instrument since circumstances of current and _ potential 
vulnerability are not taken into consideration. The solidarity 
mechanism acts as a preparation tool and responds to the crisis 


by intervening in a foreseen and/or predictable way. This type of 
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approach reflects the orientation of the Union to attribute a 
broad character to the notions of crisis as a consequence of the 
emergency which includes the response and preparation phase, 
determining the activation of tools not only in actual but also 
potential situations. The various parameters relating to a massive 
influx must interact in such a way as to distinguish the pure 
circumstance of migratory pressure’’. The definition of the crisis 
is linked to a European perspective where the massive influx of 
people which determines the volume of the crisis and the 
activation of the strengthened solidarity mechanism includes the 
definition of force majeure which is also provided for by 
Directive 2011/55 of Chapter IV of the proposal where the wide 
margin of discretion involves the relevant state and not the EC 
unlike what happens in the case of determining the state in 
crisis. The member country must communicate to the EC to 
justify the impossibility and to respect the commitments 
undertaken by trying to end the force majeure situation and then 
notify it to the EC (Carrera, 2020). Emergency situations and 
events beyond the control of the receiving states show the 
relative perplexities of events that include a political crisis that 
represents the circumstance of force majeure. 

27Art. 2, letter w), COM(2020) 610 final, “migratory pressure” means: “a 
situation in which there is a high number of arrivals of third-country nationals or 
stateless persons, or there is a risk of such arrivals, even following search and rescue 
operations, due to the geographical position of a Member State and specific 
developments in third countries which generate migratory movements which also 


place a burden on well-prepared asylum and reception systems, and which requires 
immediate action”. 
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The Court of Justice of the European Union (CJEU) clarified 
that the notion did not identify the content in the areas of law 
and spheres of application that determine the function of the 
legal context in question”’. The lack of force majeure limits the 
possibility for the EC to verify compliance with the principle of 
proportionality of the measures adopted by the state in 
derogation from the ordinary rules. The gaps propose a state- 
centric path to a supranational vision in crisis management that 
it is necessary to remember the points that offer a hermeneutic 
contribution. It is clearly understood that international law and 


force majeure cannot invoke the circumstances: 


“(...) the situation is due to the behavior of the state that invokes it; or (b) 
where the state has assumed the risk of such a situation occurring. 
Furthermore, once again the principle established in Art. 4(3) TEU, which 
ensures that states must invoke the occurrence of a situation of force majeure 
while respecting the obligation to act in compliance with the principle of 
loyal cooperation not only towards the institutions of the Union but also 


towards other Member States must not be overlooked (...)”””. 


Another viable path concerns the application ratione personae of 
the solidarity mechanism and asylum procedures. The aspects of 
the proposed Crisis Regulation concern the fact that it is 
expanded respectively to the Management Regulation. As 


28CJEU, C-109/86, Ioannis Theodorakis Biomichania Elaiou AE v. The Greek 
State of 27 October 1987, ECLI:EU:C:1987: 460, I-04319, par. 6. C-314/06, Société 
Pipeline Méditerranée et Rhoéne (SPMR) v. Administration des douanes et droits 
indirects and Direction nationale du renseignement et des enquétes douaniéres 
(DNRED) of 18 December 2007, ECLI:EU:C:2007:817, I-12273. C-218/09, SGS 
Belgium NV and others of 18 March 2010, ECLI:EU:C:2010:152, I-02373, parr. 44- 
45. C-99/12, Eurofit SA v. Bureau d’intervention et de restitution belge (BIRB) of 18 
July 2013, ECLI:EU:C:2013:487, published in the electronic Reports of the cases, 
parr. 31-32. 

29CJEU, C-99/12, Eurofit SA v. Bureau d’intervention et de restitution belge 
(BIRB) of 18 July 2013, op. cit. 
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provided for by Art. 2, par. 5, the measures: 


“(...) of the proposed Regulation would apply not only to applicants for 
international protection who are not subject to the border procedure, but also 
to those who are subjected to it as well as to irregular migrants and to people 
who are granted immediate protection. The institution of immediate 
protection, intended to replace the current temporary protection, represents 
one of the innovative elements of the proposed Regulation on crises. In fact, 
expressly provided for in art. 10 of the proposal itself, this is intended to 
guarantee those who in their country of origin are exposed to an 
“exceptionally” high risk of suffering indiscriminate violence in situations of 
armed conflict such that they cannot return there. In such circumstances, 
states should proceed with the automatic attribution of all rights related to 
subsidiary protection, such as protection from refoulement, the right to 
receive information on the rights and obligations related to their status, the 
right to the unity of family unit, the right to receive a residence permit, 
freedom of movement within the territory of the Member State and other 
social rights. It therefore seems clear that the institution of immediate 
protection differs significantly from temporary protection in terms of both 
subjective scope and recognized rights (...)” (Ineli-Ciger, 2020). 

The specification introduced for the purposes of granting the 


status seems to limit the scope of application of the relevant 
protection where the proposal is expressed in broad terms which 
respect the current Directive on temporary protection. Unlike the 
old Directive 2001/55, the proposed Regulation gives the right 
to the EC to decide on the recognition of a crisis situation which 
grants immediate protection and which attributes the status for a 
certain period of time. The act of implementing the EC can have 
a maximum duration of one year and is susceptible to shorter 
and non-extended terms. Beneficiaries of protection can enjoy 
greater protections in terms of rights granted at the same time as 
they can attribute for a short period of time the increase in 


vulnerability of the beneficiaries at a later stage. The means of 
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appeal against the decision of the EC by the excluded subjects 
do not oblige the acceptance of the request presented by the 
Member States. The idea underlying the proposal in question 
derogates an existing system to strengthen it in light of the 
principle of solidarity and a fair distribution of responsibilities. 
Ordinary situations expand the solidarity mechanism, making 
state will more flexible but also obligatory. The response to 
crisis situations activated within a predefined system relies on a 
case-by-case assessment where solidarity mechanisms are 
exceptional and the circumstances will have to be applied. 

The proposed Regulation also responds to the objections that are 
raised by Hungary and Slovakia in the Slovakia and Hungary v. 
Council case where the appellants argued that the Council 
committed a manifest error of assessment by imposing a 
relocation mechanism of a binding nature as an adoption 
measure pursuant to Art. 78, par. 3 TFEU (Blanke, Mangiamelli, 
2021) which provides for the adoption of temporary measures 
and which will be implemented quickly. In particular the 
CJEU argued that: 


“(...) the exceptional nature of the provisional measures should not 
necessarily be accompanied by a limited temporal dimension and that the 
Council possesses wide discretion in determining which measures can be 
implemented in the shortest possible time (...). The proposed Regulation on 
crises would overcome the doubts posed by Hungary and Slovakia by 


30CJEU, joined cases: C-643 and 647/15, Slovakia v. Council of 6 September 
2017, op. cit., parr. 252-254. 
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effectively creating exactly what they expected, that is, an emergency 
mechanism-activated this time by the Commission-which can be activated 
without requiring a long time preparation and implementation before 
achieving concrete results. In any case, as specified in the reasons 
accompanying the proposed act, for the Commission the Regulation would 
not jeopardize the possibility of adopting other temporary measures pursuant 
to Art. 78, par. 3, TFEU (...). In situations even more exceptional, or more 
serious than those envisaged by the proposed Regulation, the Council could 
adopt further measures, thus creating a third level of intervention (...)”. 


Once the crisis Regulation comes into force there may not be a 
need to activate Art. 78, par. 3 TFEU (Blanke, Mangiamelli, 
2021) when there is an instrument capable of responding to 
massive influxes and crisis situations that arise outside the 


management of migratory influx crises. 


Proposal for Regulation on crises and Recommendation of 
the mechanism for preparing and managing crises related to 
migration 

The proposal of Recommendation 2020/1366 of the EC is 
related to the development of a mechanism for the preparation 
and management of crises that are connected to migration. This 
is a non-binding act where the content of the Recommendation 
is interesting as well as guaranteeing the proposed Regulation on 
crises which reveals a useful tool for understanding the proposal 
itself’. The Recommendation provides for the possibility of 
developing a preparation program that responds to crises in the 
migration sector from a network where the intervention reflects 


31CJEU, C-322/88, Grimaldi v. Fonds des maladies professionnelles of 13 
December 1989, ECLI:EU:C:1989:646, 04407. 
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the approach to the management of emergency situations. The 
program does not guarantee a timely and coordinated response 
but operates in the preparation phase through a monitoring 
activity that anticipates critical situations. The annex of the 
Recommendation as a clear approach in the activation phases 
envisaged by the Recommendation refers to the relevant 
profiles. In the first phase of the program the actors involved 
such as the Member States, the Council, the EC, the European 
External Action Service and the agencies of the EU provide 
timely and accurate information with the aim of developing 
knowledge of the migratory condition and establishing the 
effective forecasting system, i.e. early warning according to 
point 4°. The implementation guidelines ensure the correct flow 
of information between crisis management mechanisms and 
contact points at national and supranational levels. The direct 
connection with the integrated mechanisms for political crisis 
response within the scope of the Council for the preparation of 
ISAA reports (Beriain, Atienza-Macias, Armaza, 2015; Nimark, 
2019)*, as a tool that is activated in migration crisis of 2015. 

The information aims to complete the periodic reports on 


migration management and the situations that are respectively 


32Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 
EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, op. cit. 

33Council Implementing Decision (EU) 2018/1993 of 11 December 2018 on the 
EU Integrated Political Crisis Response Arrangements, ST/13422/2018/INIT, OJ L 
320, 17.12.2018, p. 28-34. 
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provided for in Art. 6, par. 4 and par. 6 of the proposed 
Regulation. The EC convenes meetings inviting representatives 
of the main third countries of origin as transit and/or destination 
as well as international partners to discuss the main factors 
determining migratory flows. The Recommendation serves to 
strengthen the resilience strategies of the EU in the global 
management of migration without limiting itself to the Member 
States which extends the objective to the agencies of the EU and 
third countries. As regards the second phase of the program, it 
will be activated following the request of a Member State that 
develops a migration crisis situation and the activation of 
national emergency measures”. After the effective initial 
assessment of national needs, a further effort is needed by the 
network which develops from the first phase and which should 
be activated immediately by the EC through the convening of an 
urgent meeting to exchange information that is relevant to 
establish and respond in a coordinated manner to the emergency 
situation. The entire orientation and base has a holistic vision of 
the migratory phenomenon which is understood in reference to 
the Member States and also to neighboring countries. A series of 
emergency measures are envisaged including the instrument 
package intended to operate in relation to countries of origin, 
transit and/or designation where Member States at the external 
~~ 34Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 


EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, op. cit. 
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borders of the EU and states are under pressure*. The 
recommendation thus has an integrative role of the new 
Regulation proposals from the commission in the pact and in 
particular in the management of the one on the crisis. It 
represents a linking tool with the other already existing 
mechanisms that deal with intervention in emergency situations 
as reported in point 13 of the preamble. In addition to Frontex”, 
the Recommendation also refers to the ARGUS*’ mechanism, 
the related crisis mechanism of the Diplomatic Service of the 
European Union (DSEU) and the European Union Civil 
Protection Mechanism (EUCPM) which is managed by the 
Emergency Response Coordination Center (ERCC) and can 
activate to provide other assistance (Konstadinides, 2013)”. 
This systemic projection of the Recommendation is concentrated 


on critical points that contribute to further elements relating to 


35Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 
EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, op. cit. 


36Regulation (EU) 2019/1896 of the European Parliament and of the Council of 
13 November 2019 on the European Border and Coast Guard and repealing 
Regulations (EU) No 1052/2013 and (EU) 2016/1624, PE/33/2019/REV/1, OJ L 295, 
14.11.2019, p. 1-131. 

37Communication from the commission to the European Parliament, the Council, 
the European Economic and Social Committee and the Committee of the Regions. 
Commission provisions on “ARGUS” general rapid alert system Brussels, 23.12.2005 
COM(2005) 662 final. 

38Decision No 1313/2013/EU of the European Parliament and of the Council of 
17 December 2013 on a Union Civil Protection Mechanism Text with EEA relevance, 
OJ L 347, 20.12.2013, p. 924-947. Decision (EU) 2019/420 of the European 
Parliament and of the Council of 13 March 2019 amending Decision No 
1313/2013/EU on a Union Civil Protection Mechanism, PE/90/2018/REV/1, OJ L 
771, 20.3.2019, p. 1-15. 
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the proposed Regulation on crises just referred to above. 

According to recital 12 of the Recommendation, the crisis has a 
generic character that covers situations that go beyond that 
foreseen by Art. 1, par. 2 of the proposed Regulation on crises. 


In particular it establishes that: 


“(...) for the purposes of the programme, a migration crisis should be defined 
as a situation or development occurring within the EU or in a third country, 
which is such (even potentially) have repercussions on the asylum, migration 
or border management system of a Member State, putting it particularly to 
the test (...). We note the integration of the reference to third states which 
thus extends the geographical area that could be taken into account in the 
definition of a crisis situation; furthermore, there is no specific reference to 
the indicators present in the proposed Regulation (...)”. 


The expansion of the scope of the notion is appreciable since in 
this way it extends the situations to which the described program 
can potentially be applied, at the same time a certain 
inconsistency and a further uncertainty emerges on a definitional 
level in relation to the real circumstances and the threshold 
beyond which it is possible to refer to a crisis situation in which 
to activate the various mechanisms envisaged primarily by the 
proposed Regulation on crises*. Creating a single and coherent 
system in responding to emergencies in the migration field is a 
point that must clarify the one relating to the circumstances that 
activate the different tools. It is mecessary when the 
Recommendation accompanies and seeks to integrate a 
regulatory act which presents the one reported in an incomplete 

39Decision No 1313/2013/EU of the European Parliament and of the Council of 
17 December 2013 on a Union Civil Protection Mechanism Text with EEA relevance, 


op. cit. 
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manner. 

With a view to creating a single and coherent system for 
responding to emergencies in the migration field, the first point 
to be clarified should be exactly that relating to the 
circumstances in which to activate the different tools. The 
terminology used in the list of measures in favor of the State of 
Emergency leaves the coherence envisaged by the mandatory 
solidarity mechanism proposed by the Regulation on the 


perplexing crisis. In particular, it was noted that: 


“(...) Member States that are not under pressure can offer assistance to 
Member States at the EU's external borders through equipment, material, 
staff, deployment of specialized personnel and voluntary relocation of 
migrants, as well as by contributing by deploying staff to the operations of 
EU agencies” (...). Member States which are not under pressure can 
contribute financially to the additional resources needed to implement 
emergency measures. Emergency circumstances and non-ordinary, the use of 
the verb “may” (...) as well as the expression “voluntary relocation” certainly 
does not corroborate the obligatory nature attributable to the sponsored 
relocation and repatriation tools indicated in the proposed Regulation on 
crises (...)”. 

This terminology is justified by the fact that, in addition to being 


non-binding, it has begun to operate in the regulatory context 
where states are not called upon to adopt mandatory measures. 
The adoption of the proposed Crisis Regulation introduces terms 
of a mandatory nature and in contrast with the various 
confirmations of the uncertain purpose of the Recommendation. 

Solidarity and fair distribution of responsibilities have an 


operational nature and are not binding, creating confusion about 


40Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 
EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, op. cit. 
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the nature attributed to the concept of solidarity*'. This is a 
downsizing of a principle that was also reported by the CJEU” 
conceived as capable of creating obligations for Member States 
in the context of migration policy. Referring to the content of 
Art. 5 of the proposed Management Regulation will be 
appropriate to decline as an independent principle with respect 
to the legal value by referring to Art. 80 TFEU (Blanke, 
Mangiamelli, 2021). The added value of this type of 
Recommendation has a double value. It is intended to constitute 
a system of solidarity that induces various subjects involved to 
work together to manage crises in the migration field when it is 
necessary to intervene, guaranteeing the correct exchange of 
information with greater coordinated action. Thus the proposal 
is adopted, the Recommendation provides a functional and 
procedural contribution to the Crisis Regulation. The 
Recommendation is not far from critical points in an operational 
41Commission Recommendation (EU) 2020/1366 of 23 September 2020 on an 
EU mechanism for preparedness and management of crises related to migration, 
C/2020/6469, op. cit., “(...) par. 1: Principles and subjects of the two phases. The 
principles mentioned are the following: i) “anticipation”, the migratory situation 
should be monitored periodically and decisions should be taken on the basis of a 
comprehensive and coordinated situational picture, primarily for prevention purposes; 
(ii) “coordination”, crisis response should make use of measures from all relevant 
internal and external policy areas and from all relevant stakeholders in a coordinated 
and comprehensive approach; iii) “prompt reaction”, measures should be taken as 
soon as they become necessary, in order to avoid aggravation of the situation; iv) 
“flexible allocation of resources”, resources should be mobilized rapidly by making 
full use of the flexibility on the part of the stakeholders, as allowed by the different 
funding instruments; v) “solidarity and fair sharing of responsibilities”, referred to in 
Article 5 of the proposed Regulation on asylum and migration management (...)”. 


42CJEU, joined cases: C-643 and 647/15, Slovakia v. Council of 6 September 
2017, op. cit., par. 291 
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perspective. 

In conclusion we can say that this type of program is complex 
and cumbersome in terms of structures that involve the activities 
to be coordinated, creating the risk of the workflow which is 
easily foreseen. The Recommendation appears to be critical 
since it is used as a hermeneutic criterion and determines a 
serious framework of regulatory uncertainty on an operational 
level that respects the potential Regulation on crises. The 
intention to constitute an organic and integrated framework 
among the emergency response tools are active and operational 
and exactly the innovative element of the entire system is 
missing, 1.e. the concrete possibility of activating an efficient 
mechanism for invoking certain and coherent rules to systemic 


level. 


Yearbook of European Union and Comparative Law-YEUCL, vol. 2, 2023  ISSN:2732-9909 


224 


Conclusions 

Emergency crises represent a current panorama of the 
occurrence of situations that has convinced Member States of 
the need to strengthen the element of solidarity. Solidarity is 
understood as a corrective factor of the relative individual and 
heterogeneous interests that support a common interest of an 
“enlightened self-interest” (Fernandes, Rubio, 2012). The 
growing need for the solidarity approach towards greater 
organicity guides the intention to promote the process of 
integrating a circle of more coherent regulatory instruments. The 
full application of solidarity between Member States and 
between states and institutions requires a framework that pre- 
establishes case-by-case assessment of an uncertain outcome. 
Irregular flows, especially after 2019, are witnessing an increase 
in the weakening of the global economy and due to the effects of 
the Covid-19 pandemic as well as a series of repercussions on 
the capacity of EU Member States to manage migrants. The 
objectives are to avoid the development of a crisis that shows 
significant tensions and limits in the management of the 
migration phenomenon. The Commissioner for Home Affairs 


states that: 


“(...) with low arrivals meaning less work for asylum systems, now is a great 
time to agree on a fair, efficient and resilient way to take responsibility 
together (...) on the one hand and practice on the other have in fact 


43European Commission, Press Conference, Migration statistics update: the 
impact of COVID-19, 29 January 2021: 
https://ec.europa.eu/commission/presscormer/detail/en/IP_21 232 
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demonstrated that up to now management has often been characterized by a 
fragmented and emergency approach which has not guaranteed the system's 
effectiveness (...)”. 


The proposed Regulation on crises together with the proposed 
Regulation on management offers the opportunity to insert a 
further piece of the mosaic in the management framework of the 
migration phenomenon. The mechanisms and tools envisaged by 
the proposed Regulation on management systematize and 
respond to the response of exceptional events which enable the 
general system of migration management in the territory of the 
Union to be strengthened and standardized. Interestingly, the 
protection of circumstances specially introduced to immediate 
protection must be extended to subsidiary protection. What 
leaves us perplexed is the immediate protection of the scope of 
subsidiary protection, especially in situations of crisis and force 
majeure which cast doubt on the validity of the mechanism that 
strengthens solidarity and effective activation. The EC attributes 
a central role in the new management of circumstances in crisis, 
thus comparing the principle of solidarity and fair distribution of 
responsibilities. These profiles demonstrate the respect oriented 
in the EC Recommendation which intervenes autonomously 
with respect to the Regulation proposal. If the EC has not 
decided to adopt the Recommendation as a potential avenue of 
help covering the regulatory gap in case the proposal is not 
adopted. The supranational attempt at an operational and organic 


framework refers to the expectation of identifying the common 
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basis for intervention in crisis situations. The roadmap that 
accompanies the presentation of the proposals that are part of 
the pact that provides for adoption in 2021“ proceeds with 
timely assessments and alternative proposals that require 


advancement of a legislative process. 


44European Commission, Annex to the Communication from the Commission to the 
European Parliament, the Council, the European Economic and Social Committee and 
the Committee of the Regions, A new pact on migration and asylum-Roadmap for the 
implementation of the new pact on migration and kindergarten, September 23, 2020. 
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